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a result, even in such cases it is for the complainant to show that
the deviating WTO Member has run afoul its WTO obligations.
As to the burden of persuasion, our analysis suggests that de facto,
the complaining party does not need to show evidence of adverse
trade effects or protectionist intent; de jure, the complaining party
might need to show evidence of protectionist intent in cases where
a fiscal instrument has been chosen and the tax differential between
two “directly competitive or substitutable” (DCS) products is more
than de minimis but less than substantial. Such has never been the
case de facto so far. On balance we tend to conclude that adjudicat-
ing bodies have tended to put a rather light burden of persuasion
on complainants.

A COHERENT CONCEPTUAL FRAMEWORK IS NEEDED
The absence of explanation regarding the allocation of the bur-
den of proof in dispute reports makes it difficult to understand
the reasons behind the commission of such errors. But a court
should allocate the burden of persuasion in light, inter alia, of
the objectives that a legal canon pursues; it is the response to the
question ‘what does this legal discipline aim to achieve?” that
should inform (along with other factors) the allocation of the
burden of persuasion. WTO adjudicating bodies must therefore
rely on a theory for what properties that the resolution of the
case should have. But this is precisely what seems to be missing
in the majority of the cases.

The problem seems to be that in the eyes of adjudicating bod-
ies, the Vienna Convention of the Law of Treaties (VCLT) —
which is a general statement in international law for how treaties
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are to be interpreted — provides all necessary methodology. This
is clearly wrong. First, the VCLT can help the judge as to the
selection of interpretative elements that it can use, but it cannot
help the judge to determine the extent to which a measure con-
tributes to, or hinders, the fulfillment of the purpose of the agree-
ment. Since the purposes of the agreement largely are economic,
recourse to economics is necessary for this. Absent such expertise
it is no surprise that determinations often appear dubious from
an economic perspective. Moreover, the weight to be allocated
to each and every factor mentioned in the VCLT is not explicitly
addressed by the legislator: by treating textual elements more
importantly than contextual elements, adjudicators have often
missed the tree and failed to honour the objective function of
the GATT which is to punish protectionist measures only and
not measures that are pursued for other objectives than protec-
tionism.

In sum, there is, in the view of the authors a tendency for complain-
ants in environmental disputes to carry a too light burden to show
that contested measures violate core provisions of the agreement.
The reason seems to be the fact that the allocation of the burden of
proof in is typically not done in light of the objectives of the agree-
ment. Nor is there an explicit discussion of how these objectives are
achieved through various outcomes that result from the allocation
of the burden of proof. There is thus a need to ground the alloca-
tion of the burden of proof in a coherent conceptual framework
that appropriately captures the role of the agreement. Economic
analysis can help address this issue in meaningful manner.
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